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accord with the general doctrine. The dissenting opinion holds also that in 
as much as legatees may, if under no disability, with concurrence of all, elect 
to take the land and thus defeat the sale (Greenland v. Waddell, 116 N. Y. 
234) , therefore the son took such an estate as should go to his representatives. 

Wills — Proof of Execution — Admissibility of Evidence. — A statute pre-' 
scribing the requisites to the execution of a will provides "that testimony of 
two of the attesting witnesses declaring on oath or affirmation before the 
proper court that they were present and saw the testator sign the will in 
their presence or acknowledge the same as his 1 will, and that they believe the 
testator to be of sound mind, shall be sufficient to establish proof of execu- 
tion." Held, that witnesses must declare on oath or affirmation that they 
were present and saw the testator sign or acknowledge as the statute requires : 
"that evidence of one attesting witness that he would not have signed except 
in the presence of the testatrix and the other witness was not admissible." 
Greene v. Hitchcock (1906), — 111. — , 78 N. E. Rep. 614. 

Illinois has a stricter construction than is found in most states. In the 
present case its rule requires, even after a lapse of seventeen years, a witness 
to swear that he saw the signing or was present at the acknowledgment. A 
contrary rule making such evidence admissible is held to in some states : 
"Where a subscribing witness does not recollect his attestation but recollects 
his handwriting, and declares that it was his practice never to attest without 
hearing the acknowledgment of parties, it is evidence to be left to the jury 
as to the execution of the will." Plate's Adms. v. Joe, 26 Ky. 3, (J J. Marsh) 
113. In the case of an ancient will under which the parties claim, it is 
proper to leave it to the jury whether under all circumstances of the case it 
is probable that the legal formalities required were complied with. Jevis v. 
Pitcher, 10 Cal. 465. Similar cases are: Sutton v. Sutton (Del.), 5 Har. 459; 
Petherley v. Waggonier, 11 Wend. 599; In re Tylers Estate (Cal. 1898), 53 
Pac. 928. 



